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Ms. Magalie Roman Salas
Office ofthe Secretary
Federal Communications Commission
The Portals II, Filing Counter
445 12th Street, S.W., TW-A325
Washington, D.C. 20554

lX)CKET FILE COPY ORIGINAl

Re: Notice of Proposed Rulemaking Regarding Establishment ofa Class A
Television Service, MM Docket No. 00-10, MM Docket No. 99-292,
RM-9260

Dear Ms. Salas

On behalf of WLNY-TV Inc., licensee of television station WLNY(TV), Riverhead, New York,
and low power television ("LPTV") stations W27CD, Stamford, Connecticut, WLIG-LP,
Mineola, New York and W44AG (construction permit under call sign W54CZ), Morristown,
New Jersey, there are transmitted herewith an original and six copies of its Comments in the
above-captioned proceeding looking towards the adoption of rules and policies implementing the
Community Broadcasters Protection Act of 1999.

If you have any questions concerning the Comments, please direct them to the undersigned
attorney for WLNY-TV Inc.

Very truly yours

Enclosure

cc: Wanda Hardy (w/diskette)
International Transcription Service (w/diskette)
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In the Matter of

Establishment of a Class A
Television Service

To: The Commission

)
)
)
)

MM Docket No. 00-10
MM Docket No. 99-292
RM-9260

COMMENTS OF WLNY-TV INC.

WLNY-TV Inc., licensee of television station WLNY(TV), Riverhead, New York, and

low power television ("LPTV") stations W27CD, Stamford, Connecticut, WLIG-LP, Mineola,

New York and W44AG (construction permit under call sign W54CZ), Morristown, New Jersey,

by its attorneys, hereby submits its Comments in response to the Notice of Proposed Rulemaking

("Notice") in the above-captioned proceeding looking towards the adoption of rules and policies

implementing the Community Broadcasters Protection Act of 1999 ("Act").

Introduction

Station WLNY, a full power independent television station situated on Long Island, New

York, operates on analog channel 55 and holds a construction permit for its assigned digital

channel 57. Station WLNY is an independent television station serving the New York DMA

which is broadcasting a general entertainment/news/sports format. The station is a unique and

substantial source of local television programming in the New York "tn-state" (NY/NJ/CT) area.

WLNY-TV Inc. is also the licensee of three LPTV stations in (l) Stamford, Connecticut,



licensed to and operating on channel 27; (2) Mineola, New York, formerly licensed to channel

57 and holding a construction permit (resulting from the grant of a displacement application) for

channel 54 on which it is currently operating pursuant to program test authority (license

application pending); and (3) Morristown, New Jersey licensed to and operating on channel 44

and, as a result of the grant of a displacement application, holding a construction permit for

channel 54.

These Comments are limited to, first, identifying particular problems facing station

WLNY, its commonly-owned LPTV stations and other similarly situated stations whose

broadcast channels are located outside of the core spectrum (channels 2-51) and, second,

proposing regulatory solutions to remedy those problems. The objective of the proposed

regulatory approach is to preserve the ability of the affected full power stations to ultimately

secure permanent in-core DTV channels on which they can replicate their existing service areas

and "maximize" their DTV facilities and to preserve the ability of affected LPTV stations to

secure new in-core channels for continued operations and Class A status.

Problems Confronting Stations Whose Analog and Digital Channels
Lie Outside the Core Spectrum

Both the analog channel (55) and digital channel (57) assigned to station WLNY are

located outside of the core spectrum (channels 2-51) available for permanent DTV operations

and, therefore, both channels must be relinquished at the end of the transition from analog to

digital operations. At the present time, because of the high degree of congestion in the New

York area, there are no available channels in the core spectrum that can serve as a substitute for

station WLNY's assigned DTV channel 57. Indeed, station WLNY will not have a permanent

DTV channel available to it for years to come. Only after other television stations relinquish one
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of their two assigned channels (so called "paired" channels) and the Commission reclaims them

sometime after December 31, 2006 can permanent DTV channel availability for station WLNY

be determined.

According to the Commission, in addition to station WLNY, there are 12 other similarly

situated full power television stations whose analog and DTV channels lie outside of the core

spectrum. 1 The issue which must be addressed is how to establish the new Class A LPTV

service without interfering with, or in any way restricting or limiting, the ability of these

uniquely affected full power television stations to ultimately secure permanent DTV channels on

which, at a very minimum, they can replicate their service areas and "maximize" their DTV

facilities. With regard to "maximization", station WLNY and presumably other similarly

situated full power stations could not file notices of intent to "maximize" their DTV facilities on

specific channels, nor will they be able to file "maximization" applications by the May I, 2000

deadline established by the Act because their permanent DTV channels are unknown.2

Two of WLNY-TV Inc.'s LPTV stations, WLIG-LP, Mineola, New York and W44AG

(construction permit for W54CZ), Morristown, New Jersey, are also confronted with a dilemma

by virtue of the fact that their assigned channels (54 in both cases) are outside of the core

See Advanced Television Systems and Their Impact upon the Existing Television
Broadcast Service, Memorandum Opinion and Order on Reconsideration of the Sixth Report and
Order, 13 F.C.C. Rcd. 7418, 7560-61 (1998).

On December 27, 1999, station WLNY did file a timely notice of intent to "maximize" its
DTV facilities, even though it could not specify a specific channel, for the purpose of preserving
its right to "maximize" its DTV facilities on the permanent in-core DTV channel ultimately
assigned to it by the Commission. This notice described the dilemma confronting station WLNY
due to the lack of a permanent DTV channel.
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spectrum.3 Consequently, these channels will not be available to these LPIV stations when

operation outside of the core spectrum is no longer allowed.

The issue that must be addressed is how to ensure that LPTV stations assigned to and/or

temporarily operating on channels between 52-69, which meet the qualification standards for

Class A status, are afforded the opportunity to obtain a Class A license when they secure in-core

channels and receive contour protection during the interim period prior to the grant of the Class

A license. In addition, procedures should be adopted to facilitate the ability of LPTV stations,

which face displacement when channels 52-69 are reclaimed by the Commission, to secure

replacement channels below channel 52 which will be necessary for continued operations.4

Proposed Regulatory Solutions

The Act directs the Commission to adopt rules governing Class A or "primary" status for

LPTV stations. However, the Act makes it clear that these rules must be designed so as to not

interfere in any matter with the ability of full power television stations to secure DTV channels

that ensure replication of their analog service areas and "maximization" of their DIV service

areas. The Commission recognized this consideration by expressing its view that the approach

most consistent with the statutory schemes for both Class A LPTV service and digital full service

The Mineola LPTV station is currently operating on channel 54 pursuant to the
Commission's grant of a displacement application which was necessary because of a potential
conflict of its previously licensed channel 57 with a DTV channel assignment. The Morristown
LPIV station is currently operating on channel 44 but, because of a potential conflict with a
DTV channel assignment, it was also required to file a displacement application for channel 54
for which the Commission granted a construction permit.

4 On January 12, 2000, WLNY-TV Inc. timely filed Statements of Eligibility for Class A
Low Power Station Status for its three LPTV stations. However, in connection with the Mineola
and Morristown LPTV stations whose authorized channels are located outside of the core
spectrum, the question exists as to whether, and to what extent, full fledged applications for

(Continued... )
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broadcasting is to require Class A applicants to protect all existing full power television stations

seeking DTV channels which permit replication of their existing service areas or "maximization"

of their DTV facilities (see, e.g., Notice, paras. 6, 11 and 33). Set forth below are various means

by which this objective may be achieved insofar as it relates to television stations, such as station

WLNY, whose analog and digital channels lie outside of the core spectrum.

As part of the transition from analog to digital operations, some stations will be

continuing DTV operations on their assigned DTV channels, while other stations will convert to

DTV operations on their analog channels. In either event, at the end of the transition, the

channels on which these stations discontinue operations will be reclaimed by the Commission

and become available for other parties. As soon as in-core channels (2-51) are known to become

available as a result of this process, whether because by an election by a station as to which of its

"paired" channels it intends to use for permanent DTV operations or otherwise, the Commission

should issue a public notice listing those channels and their locations. Station WLNY and other

similarly situated full power stations which are without permanent DTV channels (because their

analog and digital channel assignments are both outside of the core spectrum) should then be

afforded first priority in securing (without auction) in-core channels on which the stations can

replicate their existing service areas and "maximize" their DTV facilities. This priority should

be extended over all other television stations, both full power and LPTV (Class A or otherwise)

to ensure that station WLNY and other similarly situated stations have access to technically

viable in-core channels for DIV operations.

(...Continued)
Class A status can be filed with the Commission within 30 days after final rules are adopted (as
stated in the Act) because of the lack of in-core channel assignments for these stations.
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Full power stations whose analog and digital channel assignments lie outside the core

should be entitled to preserve their rights not only to secure in-core DTV channels, but also to

replicate their service areas and "maximize" their DTV facilities on their new in-core channels

once those channels have been assigned. This can be accomplished consistent with the Act by

conditioning the grants of Class A status to LPTV stations located in the markets of the 13 full

power stations which are presently without permanent DTV channel assignments.5 The

condition should specify that the Class A status being conferred on the LPTV station is subject to

an exception, namely, that the LPTV station must eliminate any and all interference caused to the

DTV operations of station WLNY or other similarly situated stations on whatever DTV channel

that is ultimately assigned or, if it cannot do so, the LPTV station must cease operation on that

channel.6

The FCC should also address the problem confronting LPIV stations which meet the

eligibility standards for Class A status but whose authorized channels are located outside of the

This approach would be consistent with both 47 U.S.C. § (f)(I)(D) and 47 U.S.C. §
(f)(7)(ii) of the Act. Section (f)(l )(D) affords the Commission flexibility to modify Class A
licenses if "technical problems arise requiring an engineering solution" to a full power station's
ability to replicate or "maximize" its DTV facilities. Section (f)(7)(ii) affords the same
flexibility regardless of the existence of "technical problems." Finding an in-core DTV channel
for a station that is displaced from its out-of-core channel is certainly a "technical problem"
requiring an "engineering solution." Modification of an LPTV authorization through the
imposition of a condition to protect a full power station's ability to provide DTV service is
permissible pursuant to these two sections of the Act.

6 Since their DTV channels are unknown, in order to preserve replication or
"maximization" rights, station WLNY and other similarly situated stations should not be
required to file full-fledged "maximization" applications by the May 1, 2000 deadline
established by the Act. If some sort of filing is required by that date, these stations should be
allowed to file simple statements reaffirming their intent to "maximize" DIV facilities and the
Commission should treat these statements as "applications" for the purpose of satisfying the
statutory requirement under these special circumstances. As previously noted, station WLNY

(Continued...)
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core spectrum. The Act, at 47 U.S.c. § (t)(6)(A), provides that, while an LPTV station assigned

to and temporarily operating in the bandwidth between 698 and 806 megahertz (channels 52-69)

is not currently eligible for a Class A license, such a station shall be afforded the opportunity to

meet the qualification requirements for a Class A license at such time as the station is assigned

an in-core channel. The Act states that if such qualified applicant for a Class A license is

assigned a channel within the core spectrum (channels 2-51), the Commission shall issue a Class

A license simultaneously with the assignment of such channel. The Commission should

incorporate this provision of the Act in its rules to ensure that LPTV stations on out-of-core

channels can obtain Class A licenses when they secure in-core channels. The rules should

provide that any application for Class A status for this category of LPTV stations need not be

filed within 30 days after the Commission adopts final rules in this proceeding, but rather may be

filed at any time thereafter when an in-core channel becomes available. In addition, in the

interim period pending grant of Class A status, the Commission should maintain the status quo

by affording contour protection on the station's existing channel. Such action would not be

inconsistent with the Act's prohibition on awarding Class A status to stations operating on

channels outside of the core spectrum. A Class A license confers "primary" or permanent status,

whereas the maintenance of status quo is simply an interim, non-permanent measure to preserve

the ability of an otherwise Class A eligible LPTV station to continue operations pending receipt

of a Class A license.

( ...Continued)
did file a timely notice of intent to "maximize" its DTV facilities even though it could not
identify a specific DTV channel.
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Moreover, LPTV stations subject to displacement on their out-or-core channels should be

afforded a priority, second only to full power television stations whose analog and digital

channels are both out of the core, to secure (without auction) replacement in-core channels when

such channels become available (e.g., by virtue of being reclaimed by the Commission at the end

of the transition of full power stations from analog to digital operation). These LPTV stations

should be afforded the greatest flexibility possible, consistent with engineering considerations, to

expand their service areas on their new in-core channels. Such flexibility is warranted because in

some cases (such as exist in connection with the Mineola and Morristown LPTV stations) the

service areas had to be severely constricted when the stations were compelled to secure new

channels to replace their existing channels which were subject to displacement. Where an LPTV

station is authorized on an out-of-core channel by virtue of being subject to displacement on its

in-core channel, that LPTV station should be afforded the opportunity to revert to its previously

licensed in-core channel if that channel becomes available.7

Summary

The rules establishing Class A LPTV service should be designed in such a manner as to

preserve the ability of full power television stations, whose analog and digital channels are both

outside the core spectrum, to secure permanent in-core DTV channels on which they can

replicate their existing service areas and "maximize" their DTV facilities. Full power television

7 The presumption of displacement which exists in the case of LPTV stations operating on
channels 60-69 should apply equally to LPTV stations operating on channels 52-59. This would
allow LPTV stations falling within the latter category the same opportunity to seek replacement
channels without the necessity of showing actual or potential interference conflicts. There is no
valid justification for treating LPTV stations operating on channels 52-59 differently than those
operating on channels 60-69. All LPTV stations operating on channels 52-69 will face

(Continued... )
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stations falling within this category should be afforded first priority in selecting DTV channels

from those channels reclaimed by the Commission as part of the transition from analog to digital

operations. The Commission should impose conditions on the grant of Class A licenses to LPTV

stations to the extent necessary to preserve the ability of full power television stations to obtain

suitable permanent in-core DTV channels. LPTV stations whose authorized channels are outside

of the core spectrum should be entitled to obtain Class A status at such time as they obtain in-

core channels and, in the interim period pending the grant of a Class A license, the Commission

should maintain the status quo and provide contour protection to such stations on their existing

channels. LPTV stations whose authorized channels lie outside of the core spectrum should be

afforded second priority in selecting in-core channels when the Commission reclaims one of the

two "paired" channels now assigned to full power television stations.

Respectfully submitted

WLNY-TV INC.

Dated: February 9, 2000

By:

/1

t~;l~
Ronald A. Siegel
COHN AND MARKS
1920 N Street, N.W.
Suite 300
Washington, D.C. 20036-1622
(202) 293-3860
Its Attorneys

(... Continued)
displacement when these channels are reclaimed. All of these stations will have equal needs for
in-core replacement channels in order for their operations to continue.
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